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: APPENDIX 1

CLERK OF COURTS
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Law Director
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JUDGES:
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| Hon. Joseph J. Vukovich
Hon, Mary DeGenaro
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PER CURIAM.

{11} Relator, Randall A. Wellington, Mahoning County Sheriff, has filed a
Cumplamt for Writ of Prohibition with this Court against raspcmdant. Hon. Elizabeth
A, K-::i:uly, Judge of the Youngstown Municipal Coust.

{12} Relator, the Sheriff of Mahaning County, Ohio, along wrl:h the Mahcnmg
G;::unty Commissionars, were sued in federal district court under Section 1983, Tile
142, U.5.Code aileging that the Mahoning Cqunty? Jail was .unmnstitl.lﬁnnal due in part
to overcrowding and inadequate staffing levels in Roberts v. County of Mahoning,
4:03 CV 2329. On March 10, 2005, the federal district court declared that conditions
at the jail were unconstitutional. '

£13} In order to bring the jail into constitutional compliance, the Mahoning
County Common Pleas Court issued an order March 30, 2003, which put in place a
new release mechanism forinmates based on the pricritizing of offenses.

{14 On November 29, 2005, respondent, a Youngstown Municipal Court
judge, sentenced Ronald Tomdin (Tamiin) fo seven days in the Mahoning County Jail
on a conviction for dnmashc viclence in Stafe v. Tomiin, 15 CRB 2054. It a section
of the joumnal entn; of santen-:a captioned "Other orders,” respondent specificaily h
noted, *Sheriff not to release eary.” Tomlin was released from the jail that same day
pursuant to the release mechanism adupted by the Mahoning County Common
Pleas Court.

{¥5} The following day, on November 30, 2005, respondent ordered relator
to appear and show cause why he should not be held in contempt of court for
releasing Tomlin in contravention of her “do not release aaﬂy"' order. The hearing
was scheduled for December 28, 2005, in Youngstown Municipal Court.

{§6} ©On December 23, 2005, reiator filed this writ along with a
contemporaneous motion for an expedited aitemative writ. On December 27, 2005,
this Court granted the motion and ordered that respondent be restrained from
conducting the December 28, 2005 contempt haarihg. Since that time, respondent
has filed an answer and a motion to join an indispansa&le party, or in the aitemative,
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a motion to dismiss. Relator filed a_ brief in opposition. Both parties filed joint
stipulations .on February 3, 2006. Additionally, both parties have filed motions for -
summary judgment. In essence, relator argues that the Mahoning County Common.
Pleas Court has exclusive jurisdiction over the Sheriffs réperatinn of the jail, as
manifested by implementation of the release ‘mechanism, and that the respondent
iacks jurisdiction to order relator to violate that order since that order derived from a
_ suﬁeﬁar tribunal. 'n contrast, respnndent argues that it has exclusive 'jurisdicﬁuh fo
| enter a sentencing order mth a “do not release early" stipulation and cite relator in
contempt for failing to exem.tt& that or-:fer
: STANDARD OF REVIEW

{§77 Summary judgment is propery aranted when: (1) there is no genuine
issue as to any material fact; (2) the moving party is entitled to judgment as a matter
of law; and (3} reasonab?a mmds can come to but one conclusion, and that
conclusion is amrerse to the p-arty against whom the motion for Eummarjf judgment is
made. Harless v. Willls Day Warehousing Co. (1978), 54 Ohic St2d 64, 66, 8
0.0.3d 73, 375 N.E.2d 48; Civ.R. 5&8(C), : _

{18} Summary judgment is appropriate when there is no genuine issue as fo
any material fact. A “material fact' depends on the substantive law of the ciaim being
litigated, Hoyt, Inc. v. Gordon & Assoc., Inc. (1895), 104 Ohio App.3d 598, 603, 662
N.E.2d 1088, citing Anderson v. Liberty chby, inc, (1986), 477 U.8, 242, 247-248,
106 3.Ct 2505, 91 L.Ed.2d 202.

{f9} In order to be entitled to a writ of prohibition, relator must establish that
{1) respondent is about to exercise judicial or quasi-judicial power, {2) the exercise of
that power is unauthorized by law, and (3) denial of the writ will cause injury for which
no other remedy in the ordinary course of law exists. Stafe ex rel Goidberg v.
Mahaning Cty. Probate Court (2001), 93 Ohio $t.3d 160, 161-162, 753 N.E.2d 192.

{110} Prohibition will not lie unless i clearly appears that the court has no
jurisdiction over the cause which it is altempting to adjudicate or is about to exceed
its jurisdiction. State ex rel. Elfis v. McCabe (1941), 138 Ohio St. 417, 20 0.0. 544,
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© 35 N.E.2d 571, paragraph three of the syllabus.

{11} “The writ will not issue to prevent an emoneous judgment, or to serve :
the purpose of appeal, or to correbt'mistakes of the lower court in deciding questions
within its Junsdlctlon State ex rel. Sparto v. Darke Cty. Juvemle Court (1950) 153
Ohig St. 64, 65, 41 0.0. 133, QONEZd 508.

{112} In her motion for summary judgment, respondent advances three main
‘arguments. First, responderit argues that the writ should not be granted because she
had exclusive jurisdiction to enter the sentencing order with a “do not release early’
stipulation and to cite relator in contempt for failing to exeéute the order. Respondent
'goes to great lengths to outline the statutory scheme which details a municipal
court’s jurisdiction over matters in general and, with more specrﬁcrty as it relates to
this case, sentencing misdemeanants in her court.

: {113} Second, respondent argues that the writ should not be granted
because she did not patently and unambiguously lack jurisdiction in this matter and
that relator has other remedies at law. As mentioned above, generally, in order to be
entitled to a writ of prohibition, one of the elements relator must establish is that
denial of the writ will cause injury for which no other remedy in the ordinary course of
law exists. Goldberg, 93 Ohio St.3d at 161-162, 753 N'.E.Zd 192. However, as
acknowledged by respondent, there is an exception to this requirement where- thie
tribunal against whom the writ is sought patently and unambiguously lacks
jurisdiction to exercise the power sought to be prohibited. State ex rel. Rogers v.
McGee Brown (1997), 80 Ohio St.3d 408, 410, 636 N.E.2d 1126.

{1114} Respondent maintains that she had jun‘sdictidn'to sentence Tomlin and
has jurisdiction to hold contempt proceedings fo enforce that order. As a resuit,
respondent concludes that relator can raise the issue of her jurisdiction as a defense
at any stage of the pending contempt proceedings or during any appeal of an order
issued therefrom. ' ) :

{115} Respondent's first two main arguments can readily be resolved before
' addressmg her th(rd main argument which goes to the larger and more relevant issue -
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at hand here. As to her ﬁfst argument, relator.does not talge'issue with nor is there,
any dispute that respondent' has the requisite jurisdiction to sentence
misdemeanants that come before her in her court. As to her second argument, it's :
understood that respondent has the power to hold persons in cqntempi of her orders..
© {J16} Tuming to the three elements for a writ of prohibition fo Issue, the first
requirement for the issuance of a wit of prohibition is that respondent is about to
exercise judicial or quasi—judicial _power. Respondent sentenced Tomlin to seven
days in the county jail with a “do not release early” stipulation and to commence on
Novernber 29, 2005. Tomlin was released later that same day as a resuit of the
- Mahoning County Common Pleas " Court's ordered release mechanism. On |
November 30, 2005, respondent atfempied to exercise judicial pbwer when she
ordered relator to appear before her in Youngstown Municipal Court and show cause
. why he should not be held in contempt for releasing. Tomlin early (i.e., prior to the
expiration 'of his sentence). Consequently, relator has established the first
. requirement for the issuance of a writ of prohibition.

{7} The second requirement for the issuance of a writ of prohibition is that
the exercisé of that power is unauthorized by law. Respondent argues that the writ
should not be granted because neither the Mationing County Common Pleas Court
nor relator had the authority to divest. her of jurisdiction or to release prisoners
sentenced in her court. Relator argues that respondent patently and unambiguously
tacks juriseﬁction to order him ta violate = superseding order of the common pleas
court made in accordance with R.C. 341.02.

{118} Common pleas courts are courts of general jurisdiction. First Natl. Bank
v. Smith (1921), 102 Ohio St. 120, 130 N.E. 502, paragraph one of the syllabus;
State ex rel. Houk v.. Court of Common Pleas (1977), 50 Ohio St.2d 333, 334-335, 4
0.0.3d 475, 364 N.E.2d 277. “Municipal courts are creatures of statute and have
limited jurisdiction.” State v. Cowan, 101 Ohio St3d 372, 805 N.E.2d 1085, 2004~
Ohio-~1583, at J11. , : Eity, '

{19} R.C. 341.02 provides, in relevant part:
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{920} “The sheriff - or jail administrator shall. prepare written operational
policies and procedures and prisoner rules of conduct, and maintain the records
prescribed by these pohc:es and procedures in accordance with the mlmmum
standards for Jalls in Ohio promulgated by the department of rehab:htatlon and.
cotrection.

{921} “The courf of common pleas-shall review the jail's operational policies
~and procedures and prisonér rules of .conduct. If the court approves the policies,
procedures, and rules of conduct, they shall be adopted.” :

{1122} in State ex rel. Kohier v. Powell (1926), 115 Ohio St. 418, 154 N.E.2d
340, cited by relator, the Ohioc Supreme Court noted the common pleas. courl’s
exclusive ai.tthdr'rty to reguiate control of a county jail by a sheriff. Speciﬁcauy. Kohler
dealt with control over the dist of the jail inmates. The Court examined the analogous
general code provision ‘'which provided the same authority as contained in R.C.
341.02. The Court stated: | '

{Y123} “The foregoing provisions are in no sense ambiguous. They do not |
need or admit of any strained interpretation. They only need to be read, applying
1 thereto the plain common meanihg of the wordé' employed. We have no difficuity in
reaching the conclusion that the Legistature clearly and definitely intended by these
pravisions to commit to the court of common pleas the entire matter of promulgatirig
rules -for the govemment of the cohnty jail aﬁd of the personé therein confined,
including the matter of dlet, to be carried- out by the sheriff and his deputies and
employes [sic]. The law does not sustain the claim of the sheriff that he may treat
such rules made by the court as void and determine for himself all quéstions
pertaining to the diet of prisoners. On the contrary, it is the piain duty of the sh‘efiff to
obey and enforce and to command his subordinates to obey and enforce the rules
established by the court.” Id., 115 Ohio St. at 422, 154 N.E.2d 340.

{124} In its syllabus, the Court concluded that G.C. 3162 (predecessor
section to R.C. 341.02) “confers upon the common pleas court full complete, and
exclusive authorrty to promulgate rules and regulatlons for the management and:
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contror by the sheriff of the county jail and the persons confined therein]. ]

{7125} Respondent argues that R. C. 341.02 does not give the common pleas
court authority to modify her sentencing order. However, the Mahoning County
Common Pleas Court crder implémenting the release mechanism does not modify
respondent’s sentencing order, The release mechanism allows refator to furlough
inmates until such time as there is room in the jail for those individuals to be brought
back to serve their sentences. _

{7126} Responderit also argues that R.C. 341.02 cannot be construed to glve
relator or the common pleas court the authority to order a release mechanism
because R.C. 341.12 provides that the sheriff shall convey prisoners to other jails if
there is not sufﬁciént space. |

{127} R.C. 341.12 provides, in part:

{728} *In a county not having a sufficient jail or staff, the sheriff shall convey

-

any person charged with the commission of an offense, sentenced to imprisonment
in the county jail, or in custody upon civil pi-ocess, to a jail in any county which the
sheriff considers most convenient and secure.” :
{129} “[AM statutes which refate to the same general subject matter must be
read in pari materia. See Maxfield v. Brooks (1924), 110 Ohio St. 566, 144 N.E. 725;
State, ex rel. Bigelon}, v. Butterfield (1936) 132 Ohio St. 5, 6 0.0. 480, 4 N.E.2d 142.
And, in reading such statutes in pan materia, and construing them together, this
court must give such a reasonable construction as to giv_e"the proper force and effect
to each and all such statutes. Maxfield v. Brooks, supra. The interpretation and
application of statutes must be viewed in a manner to carry out the legislative intent
of the sections. See Benjamin v. Columbus (1957), 104 Ohio App. 293, 4 0.0.2d
- 439, 148 N.E.2d 695, affirmed (1957), 167 Ohio St. 103, 4 0.0.2d 113, 146 N.E.2d
854, In re Hesse (1915), 93 Ohio St. 230, 112 N.E. 511. All provisions of the Revised
Code bearing upon the same subject matter should b__e construed harmoniously. |
State v. Glass (1971), 27 Ohio App.2d 214, 56 0.0.2d 391, 273 N.E.2d 893; State v.
. Hollenbacher (1920), 101 Ohla St. 478, 129 N.E, 702. This court in the interpretation
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of related and co-existing statutes' must harmonize and give full application-to all
such stafutes unless théy are irreconcilable and in hopeless conflict. Couts v. Rose
(1950), 152 Ohio_St. 458, 40 0.0. 482, 90 N.E.2d 139." Johnson'’s Markets, Inc. v. :
New Carlisle Dépt. of Health (1991), 58 Ohlo St.3d 28, 35, 567 N.E.2d 1018, 1025.

{130} Ap.plying these- principies to the case at bar, although R.C. 341.12
would require tﬁe sheriff to convey inmates to other jails, that presupposes that there

is no other common pleas court order giving him a mechanism to fudcugh inmates

under R.C. 341.02. That also présupposes that other counties are willing and able fo
accept inmates from Mahoning County and that Mahoning County is willing and able .
to afford it. The release mechanism.ordered by the common pleas court provides a

{ logical mechanism to fudough inmates until such time as there is room for them to

serve the -remainder of their sentences and to bring the jail into constitutional
compliance. :

{]31} Additionally, we should note that under Title 7 of the Revised Code
goveming municipal' corporations, cities have an altermnative to sending their
offenders to the county jail. R.C. 753'.03 provides:

. {932} "A municipal. legislative authority inay, by ordinance, provide for the
keeping of persons convicted and sentenced for misdemeanors, during the term of

their imprisonment, at such place as the legis!atwe authority determines, provided
-that the place selected is in substantial compliance with-the minimum standards for

jails in Ohio promuigated by the department of rehabilitation and comection. The
legislative authority may enter into a contract undér section 9.06 of the Revised Code
for the private operation and managemen’t of any municipal correctional famhly but
only if the facility is used to house only misdemeanant inmates.”

{133} In sum, we acknowledge a mumclpal court’s authority fo senience
misdemeanants that come before it. However the General Assembly has conferred
upon common pleas courts the exclusive authonty “o promuigate rules and
regulations for the management and control by the shenff of the county jail and the
persons confined therein.” R. C 341.02; State ex rel. Kohler v. Powell (1926), 115
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Chlo St. 418, 154 N.E.2d 340, syllabus. Respondent can point to no such statutory
or caselaw that gives a municipal court such"speéir ic identical authority. Therefore,
under the circumstances of this cass, the order of the Mahoning County- Common,
Pleas Court takes precedenca over respondent s sentencing order.

{134} Accordingly, this Court grants the writ of prohibition against respondent
Judge Kobly Additionally, respondent’s CIV R. 19 mo’aon to join mdnspensable
parhes is den!ed ! -

- {135} Costs assessed agamst respondent The clerk is dlrected to serve
upon the parties notice of this judgment and its date of entry upon the joumnal. Civ. R.
58(B). '

Vukovich, J. concurs .
DaGenaro, J. dissents. See dissenting opinion.

- Judge Joseph J. Vukowch

Judge Mary DeGenaro
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i DeGenaro, &y dxssentmg

The relator has asked us to grant a writ of proh;bmon 1) preventing the
respondent from conductmg a contempt hearing and 2) prohibiting the respondent
from lissuing‘ further orders like the one the relator Is currently accused of viclating.
The majority granis both forms of refief; but I must respectf'ulty dissent from lts
decision. We cannot prohibit the respondent from exercising. her lawful bontempt
powers, even if we believe that it is uniikely that the.respondent will be able to find the
relator in contempt if the relator. believed the respondent did not have the authority to
ISSUG the order in gquestion, then he should have sought a writ of prohibition before he
decided not to follow that order. Furthermore, we do not have jurisdiction to prohibit
the respondent from making simifar orders in future cases. Accordingly, we should
‘grant summary judgment to the respondent and deny the refator's writ of prohibitioh. :

In this case, the relator is accused of failing to follow one of the respondent's
orders and the respondent seeks to hold the relator in contempt for this-viokation. A
court's power to enforce its own orders is one of its most basic powers since it [s
necessary to the exercise of the judicial function. State ex rel. Tumer, v. Albin (1928),
118 Ohio St. 527, paragraph one of the syilabus. A court's contempt powers allow it to
punish "conduct which brings the administration of justice Into disrespect, or which '
tends to embarrass, impede or obstruct a court in the berfonnang:e of its functions.”
Windham Bank v. Tomaszczyk (1971), 27 Ohic St.?_d 55, paragraph one of the
syllabus. Although a municipal court is a creature of statute, R.C.r,1901 A3(A)T) gwes
it the authority to enforce iis orders mrougjh contempt proceedings. See Siale ex rel,
Jobnson v. County Court of Pehy County (1986), 25 Ohio St.3d 53, 54.

~ Ohio courts have !odg recognized the dollate_ral bar rule; which forces people to

obey court orders until the court issuing the order or a _reyiewing court says otherwise.
See State ex rel. Beil v. Dota (1958), 168 Ohio St. 315, 319; Petition for Green (1861},
172 Ohlo St. 268, 274; Natl. Equity Title Agency, Inc. v. Rivera, 147 Ohio App.3d 248,
2001-Ohic-7095; Iﬁ re Contempt of Court of White (1978), 60 Ohio App.2d 62, 64-85;
Ohio Contractors Ass v. Local 894 of intem. Hod Cam‘efs', Bldg. and C, L. Union of
America (1959), 108 Chio App. 395, 400 in other words, a person is not entiled to
viclate a cburt order because the party believes it was beyond the court's authority to
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issue. Ccrﬂms v. Collins {Em‘.iﬂ}. 139 Ohlo App.2d QUO a08. Th%s is espedally t'ua
when the trial court seeks to hoid someone in criminal contempt, - ' Cificasters Co. v.
Stop 26 Riverbend, Inc., Tth Dist. No. 01 GA 99, 2002-Ohio-5197, at 41-83. The only
|| exception to this rule is when the arder at issue is transparently invalidor, only has'a
mvclous pretense to ualldrty Rivera at 2. cihng Wa!ksrv Emmngham (1967), 388
'US 307, 315.. g Sz

In this case, the respondent's order was rieither transparently invalid nor only
had a frivolous pretense to validity, The resporident clearly had the authority to
 sentence Tomlin after he was convicted for domestic violence, a misdemeanor
uffense. In the respandent's court. R.C. 1801 213[15.}[1}, 2919.25. The respondent did
not obvicusly lack the authority fo order the Sheriif not to- release Tomlin early, as
L disclissed beiow. Amnrdiﬂgly the relator was bound to follow the respandent's order
{1} and the respondent has the power to hold a cnntempt hearing if it belleves the refator
did not comply with its order.

The issues the majonty raises in is opinion are all defenses toa mntmpt
action, not reasons why the trial court lacks authority fo enforce its own orders, For
‘exampie, the majority nofed the relator's claim that Tomlin was furloughed, rather than
| released, and that this did not viclate the order. Whether an order has been viclated Is
one of the central issues to he resolved in any contempt proceeding. We cannot
prevent the tial court from holding = contsmpt hering mersly bacauée we suspect
that it cannof factually find the reiaﬁur in contemigt.

Likewise, the fact that the court of common pieas has issued a8 nnntradicmry
order does notf divest the respondent of its ability to enforce its own order. instead,
this is guud cause for not obeying the respondent’s order which should be raised at a
show cause hearing. There are no Ohio cases dealing with this issue directly but as a
Kentucky court fong ago explained in a case involving similar circumstances, when two
courts have issued contradictory orders, samenné *should nat be held in contempt in
acting In. disobediencs fo either of the courls. The error, if any, was not upon the part
of the {person subject to the competing orders)." Boone v. Riddle (Ky.App.1905), 86

S.W. 978, 979. Thus, if the relafor was acling in accordance with an order from the
1 court of commen pleas, then he shoild ralse this as a defense within the contempt
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- pmu:aading befare the municipal r.'aurt.

If the relator wished to challenge the uaﬁdlty of the tial court's, urdar without
sub}&cﬂng himself to the pnssibilrtyf that he might be held in contempt, then he should
have sought & writ of prohibition before he chose to disobey the respundent‘s order,
We cannct eviscerate the respondent's ability fo enforce its on:lers En an effort fo
excuse the relator's deiay in protecting his rights.

Finally, we cannot g_rant relator’s request that we prohibit the respondent from
lssuing any "do not release” orders in the future. A writ of prohibition only prohibits a
court from proceeding where there is & case pending before that particular court and
we cannot issue a wrif of pm?n‘hitinﬁ to prevent some future action that a2 court is not -
about to take. Commercial Sav, Bank v. Wyandot County Court of Common Pleas
(1988), 35 Ohio St3d 192, 194. We cannot enjoin the respondent from issuing this
kind of order in the future because we do not have original jurisdiction in injunction. id.

As stated above, relator has asked for two forms of relief ang we cannot grant
either of thase. We cannot prohibit the respandent from holding a contempt hearing,
sven if we suspect that it cannot hold the relator in contempt for various fack-based
| reasons, and we cannot enjoin it from entering a particular type of order in the future.
if the relator believes that the respondent has issued an order which it does not have
| the authority to issue, then he should seek a writ of prohibition before he decldes to
ignore and violate the arder. By seeking prohibition after he has ‘viclated the order, the
| relator's actions are too fitile, tgo late.

For these reasons, we should grant respondent's motion for summary
judgment. 'Relator is not entilfed to the writ of prohibition which he seeks.

APPROVED:

My e rans

MARY DeGENARC, JUDGE -




